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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in case 11-88 Mohamad v. The Pal esti ni an
Aut hority.

M . Fisher.

ORAL ARGUMENT OF JEFFREY FI SHER
ON BEHALF OF THE PETI TI ONERS

MR. FI SHER: M. Chief Justice, and may it
pl ease the Court:

Unli ke the previous case, this case does not
i nvol ve the need to fornul ate federal conmmon |aw or to
survey customary international |aw. Here Congress has
expressly created the cause of actioﬁ at issue in a
statute. And we know that in every single other Federal
court statute that Congress has ever enacted, it has
provi ded for organi zational liability. As
Justice Kennedy | think you put it earlier, it's a
sinpl e concept in our country.

CHI EF JUSTI CE ROBERTS: We wusually |ike --
we usually like to begin with the | anguage of the
statute.

MR. FI SHER: That was ny next sentence, Your
Honor .

CHI EF JUSTI CE ROBERTS: Well then go ahead.

3

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. FI SHER: Thank you. The question arises
in this case why did Congress use the word "individual,"
and we think the answer comes fromthe Tel -Oren case,
which is the case of course in the D.C. circuit that
gave rise to the TVPA. And in that case, Judge Edwards
wrote a |l engthy concurrence where he again and again
used the word individual liability, and individual to
descri be the PLO which was the very defendant in that
case agai nst the backdrop of international |aw which
uses the termindividual to differentiate anyone from
t he state.

After Nurenberg, starting with the
di scussions recited nost promnently in our reply brief
at pages 6 to 8, Professor Jessup and many ot hers
di scussed whet her international |aw applies sinply
agai nst states or whether it applies to quote
I ndi viduals. The word individual was used again and
again to nmean anyone but the state. And as Professor
Jessup and many others said it, includes organizations
and juridical persons. And this is the usage that Judge
Edwards used in his opinion in Tel-Oren. He uses the
word "individual"™ 43 times in that opinion. And if you
| ook at nothing else --

JUSTI CE G NSBURG: | thought you said that
Judge Edwards opi ni on was about politically notivated

4
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terrorists, not comng within the Alien Tort Statute.

MR. FI SHER: No. What Judge Edwards
concl uded, Justice G nsburg, was that as he understood
the Alien Tort Statute at the tine against the backdrop
of international law, that any private actor acting
under color of law could be held liable. And what Judge
Edwar ds decided in that particular case was that the PLO
as it then existed was not a state actor. But the rule
t hat Judge Edwards proscribed and this is at page 793 |
believe in his concurrence was that individuals acting
under color of |aw should be held liable. That is the
preci se | anguage that the TVPA uses.

So if you want to know where Congress got
t he word individual, and what it probably t hought it
meant, the best place to |look is Judge Edwards' opinion.

JUSTI CE SCALI A: Wait. Congress got it from

Judge Edwards. Gee, ny goodness.

MR. FISHER: | think, Justice Scalia, |
think --

JUSTI CE SCALIA: | will bet you none of
t hem -- none of them even read that opinion.

MR. FISHER: Well, | think Judge Edwards

opi nion was quite promnently read by the Congress then.
It is cited throughout the legislative history in the
Senate Report, in the House Report, again and again in

5
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t he heari ngs.

And this Court | think in Skilling, a couple
ternms ago, this Court said we have a statute before us
dealing with honest services. And what did Congress
mean when it used particular |anguage. Well, it
probably meant what | ower court judges had used that
| anguage to nean.

JUSTI CE SCALI A: That is a strange phrase,
honest services, as, you know, as a crine, deprivation
-- deprivation of honest services. But the word
"individual" is not a strange word at all. It's used
all the tine.

MR. FISHER: Well, no, Justice Scalia --

JUSTI CE SCALI A: It neané an i ndividual .

MR. FISHER: | think it's a strange -- it's
a very strange phrase in the context of a tort statute,
because we know t hat Congress al ways provi des for
organi zational liability, and it's never used to our
knowl edge, the word "individual"” in a tort statute. So
it is odd that it appears here.

JUSTI CE SCALIA: |Is that better for you or
worse for you?

MR. FISHER: Well, | think it's better for
us in that it shows that Congress -- sonething is am ss.
And | think Judge Edwards' opinion explains what is

6

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

goi ng on.

Now what my opponents want this Court to do
is to |l ook at other places in the U S. code where the
word individual is used outside of international |aw,
outside of tort reginmes and we concede often the word
i ndi vi dual - -

JUSTI CE SOTOVAYOR: The problemis | don't
even |l ook there. | look to the TVPA, section 2 (a)(2)
whi ch uses the word person. So, it wasn't as if in
witing the statute Congress forgot the word person.

MR. FISHER: No, it didn't.

JUSTI CE SOTOVAYOR: And they appear to be
usi ng "person” in the organizational way that person is
defined in the dictionary act and eléemhere. So isn't
that a textual clue that they were using the word
"individual" in a different sense.

MR. FI SHER: No, Justice Sotomayor, for two
reasons: One is because for reasons | will explain, the
word person as it appears in the TVPA actually only
applies to natural persons. Let nme start with that.
The argunent the other side has is the word --

JUSTI CE SOTOVAYOR: | ndividual s | egal
representative or to any person who may be a clainmant in
an action for wongful death. |'mnot quite sure.
Legal representative is often, can be a person but can

7
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often also be a corporation.

MR. FISHER: | think the argument -- | think
the argunent is that the word person sonmehow contrasts
wi th individual

JUSTI CE SOTOVAYOR:  Yes.

MR. FI SHER: And as we have shown in our
brief only natural people can bring wongful death
actions. They claim and the D.C. circuit argues that
In a state, as we have shown in our brief and this Court
has squarely held, only natural people acting as
adm ni strator or executor of an estate can bring an
action. So the word person refers to natural person.

JUSTI CE KAGAN: You know, it's obvious that
I ndi vi dual doesn't usually nean mhat\you want it to
mean. Now you have a theory that they all just read
Judge Edwards and they cane in and used "individual" but
it seems actually that we know where individual canme
fromin this statute. The statute started out by saying
person and then there was this nonent where one
Congressman said, | don't want this to apply to
corporations, and the staff nmenber said, | have a great
I dea to make sure it doesn't apply to corporations,
|l et' s change the word person to individual. So that's
t he way individual got into the statute. And it got in
specifically to address this question.

8
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MR. FISHER: W don't disagree with that's
how the word gets into the statute. But the question,
as this Court has always | ooked to | egislative history
I's, what does that -- what |ight does that shed on
Congress's understanding of the law to ultimtely pass.
So two Congresses |ater, four years |ater Congress
passed the statute with the word individual. And the
problemw th that --

JUSTI CE KAGAN: And it neans what it neans.

MR. FI SHER: And the problemw th that
t heory, Justice Kagan, is it squarely is contradicted by
the commttee reports contenporaneous with the statutes
that say we're using the word individual to make crysta
clear that foreign states and their éntities cannot be
sued. And that's the reason that --

JUSTI CE BREYER: Well, then | | ooked at --

have | ooked at -- | know | have to go through
| egi slative history. |1've said it is neaningful and so
| doit. And so far -- so far, |I think | have to say

that you are on a weak w cket.

The word persons when it was there, | found
|l ots and I ots of instances and by people in the civil
international civil rights community who are testifying.
O | | ook at what they say and over and over they say, a
limted statute -- the person won't often be in the

9
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United States or the PLO had a presence in the United
States. The person won't be in the United States very
often. | know, but sonmetinmes he may come over here,
It's inportant to take a -- make a synbolic step and not
a word could I find when they are tal king even about the
word could I find when they're tal king even about the
word person, that suggested they neant even the PLO at
that tine.

In fact they thought it would be a nice
thing but -- but -- | nean that's the tenor of what |
seemto have found so far. So | nention that, because
you will point out to nme the things that | accidentally
ski pped.

MR. FI SHER: Yes, pages 46 t hrough 49 of our
bl ue brief, Justice Breyer

There are nunerous references to
organi zation, the word organization, group, it is a word
used. And, | think Justice Kagan this is also
responsive to your question. Two years after the change
you descri be was made, there was a hearing held before
t he Senate Judiciary Committee where both bills were
bei ng considered. The one bill fromthe House that used
the word individual and the word -- and the Senate bil
whi ch used the word person.

And one woul d expect that if people thought

10
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t he word individual neant sonmething different and
limted the class of defendants, that that would have
cone up or sonebody woul d have expressed awareness of
it. But to the contrary --

JUSTI CE SCALI A: Suppose | am a nenber of
t he House or of the Senate. And | am not a nenber of
the commttee that engages in all of this |egislative
history. And | -- | see the word individual in this
statute. And that's the basis on which | vote for or
agai nst the statute. Why should | be saddled with
what ever sayi ngs by nmenbers of the committee or by
experts testifying before the commttee occurred? It
was out of ny hearing. | voted for individual. And
I ndi vidual -- well -- if Congress maﬁted i ndi vidual to

mean what you say it doesn't nmean, what word would they

have used instead? | nmean, if individual is a code word

for person, what's the code person for individual?

(Laughter.)

MR. FI SHER: Natural person, Justice Scali a.

And we have cited many statutes in our blue brief that

use the word "natural person” in the U S. code. And

this goes to the question, | think is also responsive to

Justice Sotomayor: Why did they use the word

"individual ," instead of person? Wiy did they say in
the commttee reports, that the word "individual" mde

11
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it crystal clear that states or their entities could not
be sued.

And the reason why is because person would
have | eft sonme residual anbiguity as to whether
sonething like a foreign city or a foreign county, think
of a foreign county jail that tortured sonebody.

Under section 1983 | aw, which uses the word
"person,"” counties and cities are liable. However,
under the Foreign Sovereign Immnities Act, under
established international |aw sovereign inmunities
principle, they are not.

So the word individual --

CHI EF JUSTI CE ROBERTS: So they did this to
-- they chose that word to avoid any\residual anbi gui ty.
But they thought there was no anmbiguity at all as to
whet her the term "individual" meant natural persons or
organi zational entities?

MR. FISHER: Well, | respectfully submt
they didn't think about that question, which is why | am
standi ng here today. What they were really concerned
with was avoi ding sweeping in foreign states and their
entities. And they just didn't think.

JUSTI CE GI NSBURG: There were w tnesses who
testified, were there not, M. Fisher, that the TVPA
woul d take care of a type case that when the torturer

12
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shows up physically -- those were the words that used --
the torturer cones into the state, into the United
States, is physically present in the United States.

That was the nodel that at |east those witnesses had in
m nd, that sone of them were quite distinguished

W t nesses.

MR. FI SHER: Those are statenments to that
affect. And of course, the TVPA does cover natural
persons if they happen to be in the United States. But
the coment that Justice Kagan pointed out is the only
comment that the other side can find anywhere in the
| egi sl ative history.

JUSTI CE KAGAN: But |et's suppose that is
true, M. Fisher. Let's suppose tha{ aside from

Congressman Leach, nobody thought about this question.

But we know what the normal neaning of "individual" is,
and you are suggesting -- let's suppose that they
just -- the question of individual versus corporate

liability was not on their mnd, but they chose a word
t hat means sonet hing, and you are suggesting that we
shoul d resort to background norns that, you know, what
Congress generally does, what it inposes liability,
rather than the words in the statute that they passed.
And why should we do that?

MR. FISHER: Well, if the word "individual"

13
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could only mean natural person, | agree. The case would
be over. But we have cited many dictionary definitions,
many usages in the U S. code, and many hol dings from
this Court and others that have actually found that a
secondary of the termis singularity. A single unit or
entity.

JUSTICE GINSBURG: If you found no tort
statute, you use the "individual" to include
or gani zati ons.

MR. FISHER: Right. No tort statute uses it
one way or the other, Justice G nsburg, which we think,

I f anything, gets you back to the background norms and
t he secondary neaning. And let ne say two things about

CHI EF JUSTI CE ROBERTS: We have the
addi ti onal problem though, that your reading gives a
different neaning to "individual" in tw sentences that
are right -- actually it's in the sane sentence: an
"individual" who does the torturing, subjects an
"individual" to torture.

Now, | under your argunent that you can have
an organi zati on doing the subject thing, but how do you
subj ect an organization to torture?

MR. FI SHER: You don't.

CHI EF JUSTI CE ROBERTS: You don't.

14
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MR. FISHER. And | --

CHI EF JUSTI CE ROBERTS: So "individual" in
t he one clause, you say nmeans "organization";
"individual" in the other necessarily does not.

MR. FISHER:. | don't think it's that they
have different meanings, but you are certainly correct
that they refer to different things. But that is no
di fferent than nunmerous other statute that is we cite at
page 28 and 29 of our brief that use the word "person”
to nean a Plaintiff when it can just be a natural person
and a defendant when it can be an entity. And, indeed,
| think, if | don't get ahead of ny --

JUSTI CE SOTOVAYOR: I n the same sentence?
In the sane sentence? \

MR. FI SHER: Yes. Yes.

JUSTI CE SOTOVAYOR: I n those statutes you sp

MR. FISHER: Yes. Go to page 28 and 29 of
the blue brief. And, indeed, their whole argunment --
and, Justice Kagan, this goes back to your point, their
whol e argunent is: when the word "person” was used
t hroughout the statute, then it -- then it changed
meani ngs in the same way, that it covered organi zati onal
entities. But -- so if the word "person" can do the
same work, the word "individual" can do the sanme work

15
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So the question is why -- | think the
gquestion that you end up with is, given that
"individual" has this secondary nmeani ng, does have this
customary usage that Congress may well have been aware
of, that at least that this Court often says, if there
is a customary usage of a term we will assune Congress
was aware of it. \Why would Congress have done what it
did and limt this act, unlike any other tort statute in
the U S. Code, an actual person. W submt there is no
good reason.

Justice G nshurg, you tal ked about
statenents legislative history to the effect that
i ndi vi dual people who are torturers may be found in the
United States, and that's true. But\the TVPA is a tort
statute. Congress already had on the books inm gration
| aws and crimnal |aws that refuse safe haven to such
peopl e.

The only person of the TVPA is to provide
conpensation. And in every court reginme of which we are
aware in Federal law -- and they haven't even pointed to
anything to the contrary in State law or in
i nternational |law, the way that you get conpensation in
tort regines is you hold agents |iable and you hold
corporations liable for the acts of their agents. It's
absolutely understood. And there is no good reason --

16
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if you think of the three things that a tort statute is
supposed to acconplish -- conpensation, deterrence and
accountability -- on all three of those stands, the TVPA
utterly falls flat if it cannot reach organi zations, and
this is the perfect case that shows you how that is.

Just to start with remedies --

JUSTI CE SCALI A: Maybe the organi zations

opposed it.

MR. FI SHER: Not --

JUSTI CE SCALI A: Maybe organi zati ons opposed
t he extension of the legislation to thenmselves. |[|s that

concei vabl e? And is Congress ever influenced by such
| obbyi ng?

(Laughter.)

MR. FISHER: That may -- in other cases,
per haps, but you don't find anything in this |egislative
hi story suggesting that organizations were --

JUSTI CE SCALI A: Yes, but you don't find
| obbying in the legislative history.

MR. FISHER: Well, | can't prove sonething
that | don't have a piece of paper for.

JUSTI CE SCALIA: It's an explanation. You
say there is no possible explanation. | can inagine
t hat corporations would have been quite upset by this
noti on.
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MR. FI SHER: Justice Scalia, one would
expect to have found over the four years this was
debat ed and the hundreds of pages of |egislative history
sonme clue that that is what Congress was reacting to and
t hi nki ng about. This would be an extraordinarily
unusual statute, and you'd think that one person in the

Congress that voted for it or in the commttee reports

t hat are contenporaneous would nention that. The
House -- the Senate Report has a section called "who can
be sued.” And it says -- | quoted it to you earlier --

one woul d expect to find in that section that, unlike
every other tort statute, we are restricting the people
t hat can be sued, but they said instead --

JUSTI CE SCALIA: This is\the dog that did
not bark, right? Legislation cannot nean what it says
unl ess the legislative history says that it neans what
It says. Right?

MR. FISHER: No, Justice Scalia, | agree
that if the word "individual" can have no ot her neaning
t han that which nmy opponent suggests, then | |ose. But
| " m suggesting to you, and we have cited plenty of
authorities that there is a secondary neaning both
accepted in the U S. code and in cases and in
I nternational law at this point.

CH EF JUSTI CE ROBERTS: But Congress, as you

18
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have i ndi cated, Congress focused on the very question of
whet her organi zati ons woul d be covered or not in the
context of whether a State would be covered. It seens
to me that the legislative history cuts strongly agai nst
you, putting even aside Congressman Leach. The issue
was there. And if they neant to say, well, let's find a
termthat | eaves sonme types of organizations out,
States, but not others, we will just say "individual,"
and people will understand that we don't nean a State,
but they will also know that we do nmean another type of
organi zati on or corporation.

MR. FISHER: | think, Chief Justice, that
that is exactly the thought process that Congress went
through. And | can't do any better {han to point --

CHI EF JUSTI CE ROBERTS: But it's at |east
anmbi guous. When you are saying, well, we want a term
that is going to include individual persons and
organi zati ons but not State organizations. And the only
termthat fits perfectly is "individual."

MR. FI SHER: Exactly. That's our argument.

CHI EF JUSTI CE ROBERTS: Really?

(Laughter.)

MR. FISHER: And page 6 to 8 of our reply
brief explains why that is so. | know -- | know it
m ght be surprising, but if you read --

19
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CHI EF JUSTI CE ROBERTS: Hah, hah.

(Laughter.)

MR. FISHER: |If you read --

CHI EF JUSTI CE ROBERTS: But you have been
saying all along "individual™ has a secondary neani ng.

MR. FISHER: It does.

CHI EF JUSTI CE ROBERTS: So why woul d they
have picked the secondary nmeaning of a word rather than
try --

MR. FI SHER: Because it's nore precise word
in international |aw discourse than the word "person"
for the reason | described before. |If you |ook Judge
Edward' s opi nion --

JUSTI CE KAGAN: How abou{ non-state actors?

MR. FI SHER: Pardon ne?

JUSTI CE KAGAN: Non-state actors.

MR. FI SHER: Well, except for -- Renenber,
there is a State action requirenent in the statute
t hat --

JUSTI CE KAGAN: I ndividuals and
organi zati ons.

MR. FISHER: | mean, maybe there's other
ways that Congress could have done it, but the way Judge
Edwards did it and the way that international |aw
schol ars and people having this conversati on about

20
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whet her peopl e other than States ought to be liable
under international |law, was the termthat they al ways
used, and it's not just -- you don't just -- you know,
we are not running a west |aw search | ooking for
wherever we can find it. They are in the titles of the
articles, is whether individuals are subject to
liability.

JUSTI CE SCALIA: M. Fisher, it seens to ne
you m srepresent our jurisprudence when you insist that
"individual" has to have only that neaning. That's not
what our jurisprudence says. W say that we give words
their usual neaning, their comon meani ng. Even though
they may sonmetines be used in a different fashion, it's
t he usual or common neaning that we épply.

MR. FISHER: There is obviously cases to
that effect, but I'm--

JUSTI CE SCALI A: Many cases to that effect.

MR. FISHER: |'m aware of other cases --

JUSTI CE SCALIA: W say it all the tine.

MR. FISHER: Well, | think, for exanple,
Justice Scalia, of the jurisprudence where | had an
argument in this Court about the second or successive

petitioner rule under habeas law. And this Court has

said second -- even though where "second" has an obvi ous
ordi nary neaning, it doesn't actually nmean that. It has
21
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a specialized usage that accunmulated in the |Iaw, and
when Congress used that term we incorporate that usage.
And so there is case after case where this Court has
said -- the Morissette principle as back drop agai nst
common | aw where this Court has said that you do |ook to
usage in prior opinions, prior case law, prior discourse
as a way of infusing statutes w th neaning.

And if | could just go back to the question
that | posed, which is, why would Congress have done
this when it -- it just doesn't have an answer for why
Congress would do this in this particular statute. Now
the other side has given a few reasons why Congress
m ght --

JUSTI CE KAGAN: It doesn:t really need an
answer. Suppose we think there is no answer to that
guestion because Congress didn't think about it other
t han Congressman Leach who appears to have thought about
it and reached the opposite result. Most of themdidn't
think about it. But there you are. The statute says
what it says.

MR. FISHER: Well, if you find the statute
at | east sonmewhat anbi guous for the reasons |'ve
descri bed, then what Meyer and cases say i S you assune
I f Congress didn't think about it, but they want an
ordinary tort and agency principle, and the -- the -- in
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Title VII and nmany ot her cases, this Court has said, of
course Congress doesn't think about all these things;
and when they don't, and absent --

JUSTI CE BREYER: Maybe they did. You see, |
m ght as well be honest with you, page 26 of the
governnment's brief did have an inpact on ny thinking.
It's Father Drinan, and Father Drinan says in the
hearing, "I think it would be best to stay with that and
just avoid all of the problens about the PLO and rel ated
groups.” And then M chael Posner testifies, it says, to
t he governnent to the sanme effect.

So there, the great advocates of this thing
are sitting there saying we don't think it should cover
the PLO, let's not take that step at\this tinme.

MR. FI SHER: The --

JUSTI CE BREYER: The -- | nean -- and you
have Congressman Leach, and then you have the word
"indi vi dual . "

MR. FI SHER: The question Father Drinan was
respondi ng to was whet her or not the TVPA ought to be
extended to private entities that do not act under col or
of | aw.

JUSTI CE BREYER: But he's --

MR. FISHER: And at the time --

JUSTI CE BREYER: He's taking that -- he's
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taking that -- go ahead.

MR. FISHER: Yes, if you |look at that quote,
remenber, that hearing was held before the Osl o Accords,
before the PLO becane in our view a state actor. So
what he's saying, if you | ook at the quote in context,
Justice Breyer, is that the TVPA shouldn't be drawn to
sweep in groups that don't act under color of law. And
that issue is not before this Court today. W've argued
that the PLO now does act as a color of law, and that's
a question for remand.

JUSTICE SCALIA: | -- 1 find it hard enough
to parse the statute w thout having to parse Father
Drinan's testinony. | nmean --

MR. FI SHER: Well, of codrse, | was just
responding to Justice Breyer's question as to that
cont ext .

But -- but if you go even beyond
conpensation, for conpensation you have to identify
sonebody, you have to bring theminto a court and you
have to enforce a judgnent. That is virtually
i npossi bl e agai nst only natural people. O course
Congress woul d have expected the ordinary rule of
organi zational liability. For deterrence, the
Respondents' argunent is that even if Pirates, Inc. --
and for this case we'll nmake it Torturers, Inc. -- were
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created for a policy of torturing people abroad,
torturing American citizens who travel abroad, their
argument is you could not hold that corporation |iable,
even under its express policy and purpose. There is no
good reason under deterrence grounds why you woul d | et
corporations or other organizations cycle individual
actors in and out with inpunity.

And finally in ternms of accountability, just
t hi nk about the backdrop again with which this statute
was created. There are sone pretty horrible groups in
the world that actually claimcredit and responsibility
in the world stage for torturing or killing American
citizens; and the idea that Congress would have passed a
statute that these organizations can\stand proud in
their view and say we've done this, and that our statute
in the U S. Code would -- would sonehow only get their
agent, and not the organization or entity itself, we
submt it just doesn't make any sense.

CHI EF JUSTI CE ROBERTS: Well, the TVPA is an
extraordinary step in terns of exposing liability, and
it doesn't seemto nme to be an odd idea that Congress
woul d want to proceed carefully before establishing a
situation where the -- the use of the Anmerican tribunal
Is as broad as it is under this situation.

MR. FISHER:. Well, | don't -- | don't
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di sagree that it's unusual statute. [It's not unheard
of ; we have cited in our briefs many other statutes that
apply extraterritorially, but renmenber that all the
argunents for and against foreign policy friction that
you heard in the first case don't apply here. Congress
expressly --

JUSTI CE BREYER: Ch, the obvious thing that
they said is ook, just -- this is going to bring in
suits against the Palestinian Authority. That's a very

touchy issue in foreign affairs, and we don't want to

have to go that far. And -- and some of the things that
are said seemto bear that out. That's -- that's what
is pulling --

MR. FISHER: W th respec{, Justice Breyer, |
woul d just say if you | ook back at the |egislative
hi story, the only conversation that was had is should we
reach non-state actors. That was the only conversation
t hat was had, and that's the conversation you referred
to earlier. Nobody suggested that if you apply this
extraterritorially, if you enacted this statute, that
you somehow ought to shirk fromthe ordinary rules of --
of organi zational liability. Nobody suggested that.

JUSTI CE KAGAN: M. Fisher, one case that
you seemto have on your side; you don't have very nmany
but you have this one, is -- is Clinton, which -- which
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does read "individual" in the way that you say, and does
it in order to avoid an absurd result -- what the Court

t hought of as an absurd result. Do you think that this

statute is absurd if not read your way?

MR. FISHER: | don't think -- if | could beg
your indul gence for one nmonent -- | don't think I need
to argue that, because | think that for all the reasons
| have given there is enough anmbiguity and there is good
enough reasons why we woul d assune Congress neant the
ordinary rule. But if | had to make that argunent, |
think I could, because the only argunents that have been
advanced in the papers are reasons for not having this
extraterritorial statute in the first place. There is
no good reason once you have it not {o apply to
organi zati onal actors.

And Justice Breyer, this goes back to your
comment. It's still a mystery to me howit's nore
problematic in international relations to hold an
organi zati on accountable -- to not -- to hold
organi zati on accountable than to hold its -- its board
of directors on a personal basis, or to hold indeed a
hi gh official of a foreign governnent. Nobody's nmade
that argunent, and if | could say one thing and I wll
reserve ny tinme. Take a good |ook at the United States'
two briefs. Their -- the only argunent they provide in
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of the Kiobel case is that there is no good reason --
that's -- that's the United States' ternms -- why
Congress would want to have a statute that applies only
to judgnment proof individual actors and not to agents on
whom t hey're acting on behalf of. And we think that
that is exactly right, and that's why Congress woul dn't
have wanted that here.

If | could reserve the remai nder.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Ferguson.

ORAL ARGUMENT OF LAURA G. FERGUSON
ON BEHALF OF THE RESPONDENTS

MS. FERGUSON: M. Chief Justice, and may it
pl ease the Court: \

Congress enacted the Torture Victim
Protection Act to create a cause of action against
I ndi vidual s who commt acts of torture or extrajudicial
killing under col or of |aw against other individuals.
Petitioners attenpt to inject anbiguity into what is it
a very unanbi guous termin U S. |egal usage by referring
in their reply brief to a supposed subtle definition of
"individual" in international |aw

But individual is not a termof art that has
a specialized neaning in international |aw different
fromits ordinary neaning in -- in U S. |egal usage.
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Petitioners' reply brief cites two secondary sources
spanning a 60-year period, while other international |aw
sources including the restatenent, international
conventions and other schol ars, enphasi ze the

di stinction between individuals and private
organi zati ons.

CHI EF JUSTI CE ROBERTS: M. -- M. Fisher
ended by saying there's no reason Congress woul d draw
this line. Wiy would they want to hold the individual
controlling officers of an organization |iable for
torture, but not the organization itself?

MS. FERGUSON: Congress was proceedi ng very
cautiously and increnentally in enacting a statute with
extraordinary territorial reach over\executive branch
opposition. It decided to focus on the personally
responsi bl e wongdoers who subject victinms to torture or
extrajudicial killing, and did not go beyond that to
reach anot her class of organi zations that could be held
secondarily |iable.

JUSTI CE KENNEDY: But the Chief Justice's
gquestion was why did Congress do that? What were the
reasons for that?

MS. FERGUSON: Congress was focused very
much on the Filartiga case, where the Second Circuit had
found that there was a norm prohibiting public officials
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fromengaging in torture or extrajudicial killing; and
Congress wanted to avoid the scenario where you have a
torturer who cones to our shores; and Congress agreed
with the Second Circuit in Filartiga that if the

torturer conmes here, he should not be able to escape

accountability fromhis victim |If his victimfinds him
in our -- in our country, there should be a cause of
action.

But Congress had every reason to proceed
very cautiously and increnmentally. It put its toe in
the -- in the extraterritorial waters when it extended
universal civil jurisdiction to violations of certain
international law norns. It did not dive in. As we
heard this norning in the Kiobel argdnent, this is a
very conplex area as to what norns are actionabl e under
i nternational |aw

JUSTICE ALITG | don't understand that.

JUSTI CE Gl NSBURG. How many judgnents
under -- | don't know whether it's Filartiga or Fabrigas
-- that that pattern, where the individual torturer is
found in a U S. jurisdiction?

MS. FERGUSON: There have --

JUSTI CE G NSBURG. There have been many
judgnents; how many have col | ected?

MS. FERGUSON: Petitioners have identified
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one case, the Jean V. -- case, excuse ne, where there

was a collection. There may be other cases where there
ultimately is a satisfaction of the judgnent. But it's
I nherent in the statute that reaches foreign defendants
that often they do not have access in the United States.

JUSTI CE GINSBURG: If Congress really wanted
to have this, why wouldn't it include entity liability?
The corporation is likely to have nore noney than an
I ndi vidual torturer.

MS. FERGUSON: The -- the situation Congress
had in mnd in enacting the TVPA was adjusting the norm
agai nst State-sponsored torture and extrajudici al
killing, where the agent is -- is alnobst invariably
acting on behalf of the State, and yét it didn't create
an exception to the Foreign Sovereign Imunities Act to
St ate sponsors of torture and extrajudicial killing.

It was concerned with this Filartiga
scenari o, where the U S. wanted to take a position -- we
will not give torturers a safe haven in our country.

JUSTI CE GI NSBURG. Wouldn't that be the
point that the inm gration |aw takes care of it? They
woul dn't be able to get into the country.

MS. FERGUSON: The immi gration | aws were not
as robust in 1991 as they perhaps are now. W -- we

know that the TVPA is prem sed on the fact that the
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torturer is in fact found in the United States
otherwi se, the United States couldn't assert p

jurisdiction over --

, because

er sonal

JUSTI CE SCALI A: But |I'm not sure that the

i mm gration officials conduct a thorough investigation.

| mean, is there a box on the immgration form you

know, "have you tortured people? Yes, no."

| really don't think they investig

MS. FERGUSON: It's not a -- it's
perfect screen, because of course, torturers d
announce thensel ves at the border as torturers
fact, that's why we have situations where we'yv
t hese gross human rights violators that end up
United States. Even -- in one of thé cases we
won the Florida lottery.

So -- so they do find their way to
country.

JUSTICE ALITG | still don't unde
your explanation of the reason why Congress wo
di stinction between an individual and an organ
You keep saying that the -- in the case of the
I ndi vi dual, the individual was here. But the
organi zation can be here, too.

MS. FERGUSON: The organi zation th
Congress had forenost in mnd was the State.
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St at e- sponsored torture, State-sponsored extrajudicial
killing. The -- the problemit describes regarding
torturers and extrajudicial killing is one of States.
The legislative history tal ks about how one-third of the
States are -- have been engaged in sponsoring torture
and extrajudicial killing. But those were the

organi zations they had forenost in their m nd, and yet
the statute doesn't inpose liability on those

organi zations. |t suggested a very personal wong of a
torturer avoi ding accountability to their victim in
their home country, and com ng to our country and
seeki ng safe haven --

JUSTI CE SOTOVAYOR: So it's okay to keep out
I ndi vi dual s who subject others to tofture, but
corporations, we want their noney so they should invest
here, because we're going to protect themfromliability
for people that they torture?

M5. FERGUSON: | think -- 1 think the
question is whether there is a plausible reason why
Congress woul d have taken this incremental approach, and
focused first on those personally responsible versus
extending liability nmore broadly under secondary
liability theories. And because the statute is so clear
on its face, because "individual" carries its ordinary
meani ng, and the surrounding statutory text confirmthat
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Congress was using "individual" in its ordinary sense,
couldn't prevent the very high bar for the Court to
depart fromthe plain-text meaning of the statute.

JUSTI CE SCALI A: You don't have to prove
it's an intelligent statute, could you? Maybe it's a
stupid statute. |Is that possible? |Is it possible?

M5. FERGUSON: It could be clearer --

JUSTI CE SCALIA: Is it possible that it --
It's a stupid statute?

M5. FERGUSON: Yes. It's possible, but it
was cl ear enough --

JUSTI CE BREYER: It's al so possible that
it's not a stupid statute.

(Laughter.)

JUSTICE BREYER: | took -- | took -- the

reason | say that is because if you want to el aborate on

this -- because | purposely asked it. But -- but one of

the things in the government's brief, it did as |I said

have an inpact. But as Father Drinan is asked,
shoul dn't we have here -- this is before it reads
"individual ." It reads "person" at this time --

shoul dn't we have another definition for including

organi zations |i ke the PLO?

He responds, "I think that we shoul d excl ude

nongover nmental organi zations. | think it would be best
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to stay with that and just avoid all of the problens

about the PLO and rel ated groups.”

Now -- but you heard the response to that,
which really was, if | look at the context, I'Il see
that's less relevant than I think -- than I did think.

So what do you think?

MS5. FERGUSON: | think that even the human
ri ghts supporters who were strong advocates of getting
this legislation enacted understood that this was an
i ncremental approach, that where there was sone
certainty within international law within this area of
official torture carried out by public officials under
color of State law, and it provided a cause of action
for this Filartiga scenario, and eveﬁ t he human rights
supporters understood that it was inportant to proceed
cautiously and increnmentally.

This -- the United States does not tread
lightly when inposing its jurisdiction over the acts of
foreign defendants for foreign conduct under col or of
foreign law. That's an intrusion on other nations'
jurisdiction.

And we don't do that lightly.

JUSTI CE KAGAN. But M ss Ferguson, your
story makes it sound as though everybody was really
focused on this question, and nade a determ nation to
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proceed increnmentally and not to include foreign
nations. Isn't it -- if you -- if you | ook at what
happened here, nore likely that other than Congressman
Lynch -- Leech -- in fact, nobody was focused on this
gquestion. But because of Congressman Leech's
i ntervention, the words changed, and the word was
continued throughout the | egislative process. And
that's the word that was voted on.

MS. FERGUSON: Well, Representative Yaton
was the sponsor of both the bill that was marked up

where "person" was changed to "individual," and was al so
the sponsor of the bill that was ultimately enacted. So
he was certainly aware that "individual"” was sel ected
for this reason of excluding corpora{ions.

But nore inportantly, "individual" al nost
i nvariably carries the neaning of "natural person." |If
Congress had wanted the statute to reach nonsovereign
organi zations, it very easily could have used the term
"person," as section 1983 does. And the notion that
they couldn't use "person" because it would enconpass
foreign States is not the case when you're dealing with
a person to describe a potential class of defendants,
because we presune that Congress does not intend to
aggregate the Foreign Sovereign Immunities Act.

And the Dictionary Act tells us that
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"person” is the term Congress uses when it wants to
refer to natural persons and artificial persons, but not
sovereigns. So if the Congress wanted to do what the
Petitioners claim they had a very useful termthat
Congress uses all the tine to reach that category, and
it's the term "person."

But instead, they used "individual," and
el sewhere in the sane sentence, they used "individual"”
to refer to who shall be liable. They used "individual"”
four nore tines in a way that can only nean a human
bei ng.

Now granted, there are exceptions to this
canon of consistent usage, but they have no fair
application here. Those canons apply when you have a
termthat has nore than one ordi nary neani ng and you can
use theminterchangeably w thout being confusing. Here,
the ordinary neaning of individual is to exclude
organi zations. W regularly use individual to nean
we're not tal king about corporations; we're not talking
about organi zations.

So in the sane sentence of the statute to
use individual to nean -- let's assume we don't nornmally
mean corporations and then imediately just switch and
-- and use it to refer to human bei ngs woul d be very
conf usi ng.
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And yet we see Congress very deliberately
and carefully then switch to the broader term "person”
when it wanted to sweep in a broader class of potentia
plaintiffs. They wanted to make sure they were sweeping
as broadly as possible to allow persons who have
wrongful death clains to be able to bring a suit where
the victimhas died. So they use the term "person.™

And Petitioners' interpretation gives no
separate neaning to individual and person, but we assune
t hat when Congress uses those terns distinctly, they
intend to give themdifferent meanings.

| would just return to the plain text of the
statute. It's very clear. The only situation in which
the Court has found that "individuaIJ shoul d be
i nterpreted inconsistent with its ordinary neaning is
upon a showi ng of absurd results. Here, there sinply is
no absurd result. Congress had every reason to proceed
cautiously and increnentally in extending U S.
jurisdiction over conduct that has no nexus to the
United States. And it proceeded by focusing on this
Filartiga scenario, ensuring that the United States
woul d not becone a safe haven for torturers.

| would ask that the Court give the statute
Its plain-text meaning and affirmthe court of appeals.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Gannon.
ORAL ARGUMENT OF CURTI'S E. GANNON
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS
MR. GANNON: M. Chief Justice, and may it
pl ease the Court:
By using the term "individual" when
descri bing who shall be |iable for damages under the
Torture VictimProtection Act, Congress chose to |imt
the statute's scope to natural persons. That's the

ordi nary nmeaning of the term "individual," especially in
| egal usage. And as Justice Sotomayor pointed out, this
statute uses the term "person” in addition to the term
"i ndi vi dual . " \

JUSTICE ALITO M. Gannon, suppose two
people are tortured, and one is an alien who has never
been within 10,000 mles of the United States, and the
other is a U S. citizen.

The position of the United States is that
the alien can sue, but the U S. citizen can't?

MR. GANNON: The position of the United
States is that the alien may be able to sue. And I
think that's going to depend ultimtely on this Court's
construction of the ATS. There are always going to be

differences in application between the ATS and the TVPA
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so long as the ATS is still on the books and has any
vitality.

That of course wasn't clear to Congress when
it enacted the TVPA in 1992. It wasn't sure whether the
ATS was going to be a going concern in |light of Judge
Bork's opinion in Tel-Oren. But rather than anend the
ATS, Congress in the TVPA decided to create a separate
statute which provided an express right of action both
to aliens and to U . S. citizens for two specific norns.

It's broader than the ATS in several ways
but it's narrower that the ATS in several ways. So if
your hypothetical involved piracy, two victinms of
piracy, then it's quite clear after this Court's
decision in Sosa -- \

JUSTICE ALITO  No, but two victinms of
torture, you don't find that to be an incongruous
resul t?

MR. GANNON:  Well, | think that is
ultimately going to depend on what happens under this
Court's ATS jurisprudence, and so it does seemthat the
Court --

JUSTICE ALITG |'m asking about your
position, the position of the United States.

MR. GANNON: The position of the United
States in the other case today is that the ATS does not
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i nclude a categorical bar on corporate liability; and
that -- that has no regard for the theory of liability,
the | ocus of the acts, the citizenship of the parties
and the character of the international |aw norm at

| ssue.

JUSTICE ALITO But M. Rahim had never been
naturalized. | guess that was a m stake.

MR. GANNON:  Well, in -- in this instance,
then that woul d present a different question that this
Court has not yet been presented with under the ATS, and
ultimately, nmaybe an alien will be able to bring a suit
under the ATS that he can't bring -- that a U S. citizen
could not bring under the TVPA, but that is a product of
the fact that there are still two dif\ferent st at ut es.

The Alien Tort Statute will always give nore
rights to aliens than to U.S. citizens because by
definition it is only available to aliens.

JUSTI CE SOTOVAYOR: So what's the good
reason - -

MR. GANNON: Wwell, I --

JUSTI CE SOTOVAYOR: -- for the U S. to have
limted liability to natural persons in the TVPA, but
not in the ATS context?

MR. GANNON:  Well, | think that there are
several reasons that Congress could have had in m nd,
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although I think that if you read the legislative
record, that Justice Kagan is probably correct, that
nost nenmbers of the Congress weren't thinking precisely
about this question. Representative Leach appears to
have been. | think that in the other passage cited on
page 25 of the United States brief involving Father
Drinan that Justice Breyer was |ooking at before, there
is an earlier passage that we cite where Father Drinan
seens to indicate there may be a distinction between the
two bills that are pending before the Senate at that

poi nt, because one refers to persons and one refers to
I ndi vi dual s.

JUSTI CE SCALI A: But they were thinking
about that in 1797, | mean -- you aré saying in the
| ater statute --

MR. GANNON:  No, | think that in --

JUSTI CE SCALI A: A nore perceptive Congress
in-- in 1797?

MR. GANNON: No, | think the difference is
that the ATS has not even attenpted to speak to this
gquestion, whereas the TVPA does. As this Court noted in
Anmer ada Hess, the ATS does not define a class of
def endants here. Congress define a class of defendants,
and | think that there are several reasons why they
ended up with this result, the chief of which is that
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all of the cases that they were thinking about at that
time had involved natural persons. The -- the Filartiga
case was -- was the flagship case --

JUSTI CE BREYER: That's why they are
thinking of it. Here's argunent the other way, which I
see now, is that -- is that |ook, Father Drinan and the
ot hers are not tal king about individual versus person;

t hey are tal king about whether say, the PLO falls under
color of law of a foreign state. And so they are not
t hi nki ng of that question.

MR, GANNON: [|t's true.

JUSTICE BREYER: And if in fact it does fall
under color of law there, they don't care about whether
It's individual or person. They've ﬁever really thought
about that.

MR. GANNON: But the fact --

JUSTI CE BREYER: The only one who thought
about it was Congressman Leach, and that was four bills
earlier. And --

MR. GANNON: No, but the reason they are not
t hi nki ng about it is because the paradigmthey were
t hi nki ng about was the torturer who is found in the
United States who is - who is wal king on the streets.
There is an individual noral accountability that -- that
everybody understood needed to happen there.
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To the extent that the legislative history
is referring to groups, ny friend M. Fisher referred to
references in the legislative history to groups and
organi zations that basically are references to things
| i ke death squads. And as a practical matter, even
t oday none of the cases in the Eleventh Circuit that are
brought under the TVPA are bei ng brought agai nst death
squads. They -- the case that Petitioners cite in their
reply brief, the Drummond case, was not a case where the
Col unbi a param litary was a defendant. The defendants
there were actually two corporations and a CEQ

And so | think as a -- as a practical
matter, although it is natural for us to think that if
an individual is liable, then so too\is t he organi zation
that it may have been acting -- that he may have been
acting on behalf of; but it is not natural to think that
t hese type of cl andestine shadowy organi zations that
woul d claimresponsibility for such acts -- such heinous
acts overseas, would have a jurisdictional presence in
the United States.

And | think if you -- as Respondents'
counsel al ready noted, because the TVPA requires state
action, the organizational entity here is usually going
to be the states, but petitioners acknow edge that no
state entity is going to be liable here, and indeed the
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result here is not that dissimlar to some of this
Court's 1983 jurisprudence. Petitioners nentioned the
guestion of whether Congress was concerned that the term
"person"” mght pull in sonmething |ike nunicipalities,
because it could be read to bring in sovereigns, but

in -- in the context of municipalities, under Nbnel

this Court has concluded there is no respondeat superi or
liability, and that superiors or supervisors are not
liable for the torts of their agents; they are only
liable for their own individual wongs.

And so | do think that there are policy
reasons why Congress could have said sonething different
here. But -- and they may well be encouraged to do that
by 20 years of ATS precedent, that aé now for the first
time since the TVPA was enacted started to raise the
gquestion of whether corporations should be held |iable
under the other statute.

I f Congress wants to disagree with the types
of policy concerns that were behind this Court's Monell
deci sion, Congress could reach a different result, but
we don't -- don't think that that's a decision that
ought to be reached through statutory constructi on.

Here, Congress used the term "individual."
It spoke about an individual who subjects an individual
to torture or extrajudicial killing. |1t separately
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referred to "person.” And Petitioners' reading of the
statute actually gets the relationship between person
and individual, which is quite clear as an ordinary
question of Federal statutory construction in the

Di ctionary Act, precisely backwards, because under their
readi ng, "individual" neans any nonsovereign natural or
artificial person, but "person" can only nean natural
person.

And so we think that that is -- is a
particularly odd reading of the statute in |light of the
Dictionary Act, and the statutory structure.

If there are no further questions, | would
urge the Court to affirm

CH EF JUSTI CE ROBERTS: fhank you, M.
Gannon.

M. Fisher, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF JEFFREY FI SHER
ON BEHALF OF THE PETI TI ONERS

MR. FISHER: | can nmake four points, if |
may, Your Honor.

First, when asked again and agai n why
Congress woul d have done this, | think all | heard was
t hat Congress wanted to adopt an increnental approach.
And then M. Gannon said, well, nmaybe we also wanted to

have noral accountability. WelIl, an increnental
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approach doesn't make any sense.

Yes, Congress did so in the context of
requiring exhausting a limtations period, so it treaded
softly there. But there are nunerous Federal statutes:
RI CO, the Sherman Act, the Antiterrorism Act, which is
quite simlar to this act in many ways, that apply to
events abroad. And they all apply to organizations. So
i f Congress was going to do this, there's no reason to
think it wouldn't have wanted to do it.

M ss Ferguson pointed to the Dorelien case
as the one exanple she could point of where a TVPA
judgnment was able to be enforced. And the only reason
why that was able to be enforced is because that guy
happened to win the Florida Lottery.\ He had hi dden all
of his other assets abroad and won the Florida Lottery.

Is that the statute that Congress meant to
pass? We don't think so. Moral accountability was
al ready taken care of in the U S. Crimnal Code.
There's an express provision of the U S. Crimnal Code
that holds torturers liable for torturing abroad. And
we've cited that in our briefs.

I know sonme of you are going to | ook at the
| egi sl ative history, so let ne say two quick things
about the |egislative history.

First, Justice Kagan, with respect to
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Representative Leech's comment, if anyone after that
hearing wanted to know what that comm ttee thought the
change it had nade neant, and what the bill neant, it
woul d have | ooked at its report. And if we've cited --
we've cited the commttee reports in the Foreign

Rel ati ons Committee, and it says the TVPA all ows
liability for any person that commts torture. |t uses
the word "person” utterly interchangeably with the word
"individual." So that's -- whatever nonent happened 4
years before the enactnent was | ong since |ost.

And the reason it used ultimtely the word
"individual" and not "person," as |'ve described before,
was to steer clear | think of any possibility of State
entities. \

M. Gannon points to Monell, but Monell
favors us. Monell holds that organizations can be
liable. Now, there's a separate question that you
tal ked about in the earlier argunent, too, as to what
the nens rea would be, whether it would have to be
according to a policy or practice, or whether it would
be pure respondeat superior. But Monell is on our side
in this case, and we've alleged a policy in our
conplaint in this case.

Thirdly, in the U S. Code, where the word
"individual" is used, it obviously neans natural persons
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|l ots of times. But when it does, it al npst always uses
the -- contrasts it in that very sentence with an entity
or organi zati on.

So in this course, when you say individuals
or corporations, yes, you nmean a natural person. But as
the United States points out in footnote 3 of its own
brief, the word "individual" when it is used alone is a
| ess favored usage that actually gives rise to anmbiguity
because of the secondary neaning |'ve described before.

And then finally, let me say the questions
are asked about the relationship between this case and
the Kiobel case, and | think it's absolutely clear --
and this goes again to one of Justice Kagan's questions
on absurdity -- if this Court holds {hat the Alien Tort
Statute woul d have let a torturer right by M. Rahim
soneone who's tortured, that is, bring a cause of
action, I think it would indeed be absurd to imagi ne
Congress stepping in and passing a statute saying if
you're an Anerican citizen, |I'msorry, you're out of
l uck.

But if you happen to be lucky enough to be
an alien and never having tried to be a citizen in this
country, go ahead and bring the case in our courts; we
t hink that would be absurd.

So with those points, if the Court has any
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further questions around the subm ssions |I've nade -- |
guess the last thing | would say is, at the end of M.
Gannon's argunent, he referred to the interplay between
the word "individual" and "person” in the briefs, and I
can assure you from have having worked on this during
the case, it is an incredible sideshow as to whether or
not estates are people and all the ways that that works.

But it's laid out in our brief, and we think
that it's quite clear that there is no disjoint between
the word "individual" and "person.”

If you look at our brief, it will explain
why.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel . \

The case is submtted.

(Wher eupon, at 11:56 a.m, the case in the

above-entitled matter was submtted.)
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